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tHE CONsuMER PROtECtION aCt WILL aFFECt
NEW CONtRaCts
luC Thibaudeau

this Bill is part of the ongoing measures

the Bill proposes the following main

by the Minister of Justice and the Office de

amendments to the CPA:

on June 16, 2009, The minisTer

la protection du consommateur (Consumer

of JusTiCe inTroduCed bill 60

Protection Bureau) to provide for the

enTiTled an aCT To amend The

comprehensive regulation of commercial
practices involving goods and services con-

the prohibition of the unilateral
amendment of contracts governed by
the CPA (new sections 11.2 and 11.3);

Consumer proTeCTion aCT and

tracts used by consumers. the Consumer

the prohibition of certain specific

oTher legislaTive provisions

Protection Act (the “CPA”) contains a broad

clauses in contracts governed by the

range of content and form requirements

CPA (new sections 11.2, 11.3, 13 and 19.1);

(The “bill”) in The naTional
assemblY.

affecting the drafting, formation, execution
and cancellation of nominate and identified contracts. With this Bill, the Minister
of Justice now proposes to legislate with

additional conditions governing the sale
of extended conventional warranties
(new sections 35.1 and 52.1);

respect to three new types of contracts,

new conditions governing the sale of

and sets out certain rules regarding all

prepaid (gift) cards (new sections 187.1

the contracts for which the CPA requires

to 187.4);

a written instrument. the legislator’s goal
is to ensure that the consumer has access
to all possible information before entering
into a contract with a merchant in terms of
the price of the contract, the components,

a special regime for contracts involving
the sequential performance of a service
provided at a distance (new sections
214.1 to 214.11);

terms and conditions of payment and

mandatory disclosure of the total price

execution, and the amendment or

payable by the consumer (clarifying the

cancellation thereof.

terms of section 224(c));

the amendments proposed by the Bill

the prohibition of so-called “negative

constitute the second phase of the review

option” billing practices (new section

of the CPA, which was started in 2006 and

230(c);

included, inter alia, the division on distance
(or remote) contracts (Bill 48). a third
phase is also planned dealing with the
regulation of contracts of credit.

the extension of the scope of injunctive
relief (new section 316).
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Some of these amendments may impact

If the amendment entails an increase in

In the case of fixed-term service contracts,

the activities of numerous merchants.

the consumer’s obligations, he may refuse

any stipulation pursuant to which the

These new provisions merit study to

the amendment and cancel the contract.

merchant may unilaterally cancel such

clearly identify the meaning of the

He may also cancel the contract if the

a contract is prohibited. However, we

proposed changes and their practical

amendment entails a reduction in the

are nevertheless inclined to believe that

effect on merchants’ activities.

merchant’s obligations.

the merchant may still, pursuant to the

The Bill also adds to the regulatory powers

It is important to note that the new section

of the government (section 350).

11.2 will not apply to the amendment of a

Some amendments were also made to
the Travel Agents Act, An Act respecting
prearranged funeral services and sepul-

variable credit contract under section 129
of the CPA. Interest rates may still fluctuate.

tures and An Act respecting the collection

A merchant may not amend a provision in

of certain debts.

a contract relating to one of its essential

If adopted, the provisions of the Bill will
come into force on the date or dates to be
fixed by the government, no doubt in the
fall of 2009 or the winter of 2009-10.

A. Unilateral amendment
of contracts governed by
the CPA

general rules of the law of obligations,
cancel a service contract if the consumer
is in default. In our opinion, the legislator should have been more specific with
respect to the cases in which merchants
would nonetheless be justified in
terminating a fixed-term service contract.

terms (such as, for instance, the price,
nature of the goods or services that are
the subject of the contract, or the term
of the contract), except in the case of a
fixed-term service contract. This also is a
provision of general application. These new
provisions do not prevent the merchant
from amending the contract during the
term, but are intended to ensure that the
consumer is informed ahead of time and

B. Prohibited or
inapplicable clauses
The legislator also intends to amend
section 13 of the CPA by providing that,
from now on, any contractual stipulation
requiring a consumer to pay charges,
penalties or damages, other than accrued
interest, upon the non-performance of his
obligations, is prohibited.

These sections apply generally to all

has the opportunity to cancel the contract

consumer contracts for which the CPA

if he does not agree with or is disadvan-

This new section seeks to counteract

requires a written instrument. These

taged by the amendments proposed by

certain case law according to which the

new provisions are intended to inform

the merchant.

current section 13 does not prohibit penal

the consumer of the conditions for the
amendment or cancellation of the contract
entered into with the merchant.
The new sections 11.2 and 11.3 of the CPA
(a) prohibit any stipulation under which
a merchant may unilaterally amend a
contract, and (b) prohibit any contractual
stipulation under which the merchant may
unilaterally cancel a fixed-term service
contract involving sequential performance. While there are some exceptions to
these prohibitions, they are quite limited.

Any amendment to a contract in
contravention of the proposed section
11.2 will be unenforceable against the
consumer.
As for the proposed section 11.3 of the
CPA, it provides that a merchant may not
unilaterally cancel an indeterminate-term
contract involving sequential performance
unless it gives written notice thereof to
the consumer at least 60 days before the
cancellation date.

clauses intended to set the amount of the
merchant’s damages in advance upon
the consumer’s non-performance of an
obligation.
However, it is quite realistic and reasonable
from a commercial standpoint to expect
that a merchant may sustain damages
due to the cancellation of a contract by
a consumer or the non-performance of
the consumer’s obligations. Moreover, this
principle was recognized by the Quebec
Court of Appeal. In addition, the courts

The contract must expressly provide for

always have the power to amend any such

the cases and conditions in which the

liquidated damages clause where they

merchant may amend a clause of its

deem it unreasonable. One should also

agreement with the consumer, and that

ask if accelerated payment clauses in case

the consumer must be given 60 days’

of default will still be allowed.

notice thereof.
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Furthermore, this new section would not
prevent a merchant from claiming damages from a consumer, but it must then
prove them in accordance with the balance
of probabilities rule.

C. Extended conventional
warranties
Section 35.1 provides that before proposing
to enter into a contract with a consumer
that offers an extended conventional war-

Further on, we will consider the special

ranty on goods, the merchant must inform

regime applicable to sequetial performance

the consumer, orally and in writing, of the

service contracts, particularly Internet

content of the legal warranty set out in

hosting and cell-phone contracts.

section 38 of the CPA, as well as the exist-

In the proposed section 19.1, the legislator
has also provided that any clause, in a con-

ence of any manufacturer’s conventional
warranty.

Commercial Litigation

For some time now, the Office de la
protection du consommateur has been
working on regulating the sale of extended
warranties. Much has been written on the
topic and it was even the subject of a class
action suit. In our opinion, the legislator
might well have considered a “middle
ground”, such as giving the consumer a
grace period to cancel an extended warranty contract in certain very specific
cases. Such a grace period would allow the
consumer to make an informed decision

tract between a merchant and a consumer,

This section is not particularly clear. The

about the warranty, while allowing mer-

that is not applicable in the province of

legislator would be wise to specify what

chants to fulfill their obligations without

Quebec must be immediately preceded by

is meant by “inform the consumer orally

having to give legal training to their staff.

a prominently presented statement to this

and in writing”. Does this imply that the

effect.

merchant and its staff must be versed

This provision will obviously affect the
operations of many merchants. Efforts
should be made here to ensure that merchants do not become victims of regional
disparities because of the distinctiveness
of certain Quebec statutes. Everyone is

in legal matters in order to be able to interpret section 38 of the CPA for consumers
who make such a request? As for the
conventional warranty, what does the
disclosure of “the object and duration” of
the warranty entail?

D. Contracts for the sale
of prepaid (gift) cards
Sections 187.1 and following constitute
a new division of the Act, i.e. division V.1
dealing with the sale of prepaid cards,
in the chapter on contracts. This division

familiar with the old saying “ignorance

Understandably, the consumer needs to

applies to the issue, sale and use of gift

of the law is no excuse”. This saying

be aware of the content of the warran-

certificates, gift cards or any other similar

should also apply to the consumer. Are we

ties attached to a product (whether legal

medium of exchange that are paid in

also to conclude here that the legislator

or conventional) to avoid concluding an

advance and allow a consumer to acquire

recognizes that the rules will be different

extended warranty contract when it is not

goods or services from one or more

in Quebec? Is the legislator not bound by

really necessary.

merchants.

Since one of the obvious reasons for the

These provisions do not state whether

adoption of this new section 35.1 is to pro-

they will govern gift cards issued as

hibit the sale of an extended conventional

part of a promotion (therefore without

warranty unless it really provides the

payment of a consideration) or any cash-

consumer with additional protection to the

backs given by a merchant. We assume

manufacturer’s warranty, it is important

that this is not the case since the con-

to consider whether a “turnkey” warranty

sumer makes no payment in these cases.

will meet these conditions, or whether

The same should hold true for credit notes

such a program should not rather be char-

given under a product returns policy.

acterized as after-sales service? What

Hopefully, the legislator will clarify these

will happen to true after-sales service

issues when the regulations are enacted,

contracts? We must also consider how the

as was done in Ontario.

the agreements and models agreed on
between the federal and provincial governments which are intended to harmonize
certain rules of consumer law? The fact
remains that, by adopting this provision,
the legislator will be acknowledging that
certain contractual clauses may be legal
elsewhere but not in Quebec.

information required for the purchase of
an extended warranty will be disclosed for
a contract concluded at a distance. These
are just a few of the questions the courts
will have to resolve if the Bill is passed.
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Section 187.2 of the CPA obliges the

Section 187.4 of the CPA provides that

merchant to inform the consumer, before

the consumer may not be charged for

entering into a prepaid card contract, of

the issuance or use of a prepaid card.

the conditions applicable to the use of the

The provision does not state whether the

card, and to explain how the consumer can

consumer can be charged in the event of

check the balance on the card. If this in-

the loss or theft of a prepaid card, or what

formation does not appear on the prepaid

the consequences of any such loss or theft

card, the merchant must provide it in writ-

would be.

ing to the consumer (187.2, paragraph 2).

august 2009
E. Contracts involving
sequential performance
for a service provided
at a distance
For the most part, this new division of
the CPA applies to cell-phone contracts.
Cable and satellite television, Internet
access and/or hosting and alarm system

The legislator should harmonize these new

protection service contracts would also

Such an obligation raises the following

provisions as much as possible with those

be affected. The Office de la protection du

questions: (a) are we to understand that

already existing in the other provinces of

consommateur reports having received

the presence of terms and conditions

Canada, since many issuers of such gift

and dealt with numerous complaints

appearing on the back of a prepaid card

cards or prepaid cards do business across

involving these types of contract, in par-

will constitute the disclosure under section

Canada and allow their customers to use

ticular, relating to the incomplete nature

187.2, and (b), where the information does

these payment instruments in several

of certain representations made before

not appear on the card and the merchant

provinces.

the contract was drafted, the contrac-

has provided a copy thereof in writing to
the consumer, should the merchant obtain
confirmation from the consumer that
he has read it? Might the contract itself
be an external clause? The Bill does not
require a written instrument for this type
of contract. This will no doubt be remedied
before the amendments come into force.

However, with respect to the sale of
prepaid cards for services rendered at a
distance, the question arises as to how
the merchant will discharge its obligations, since this type of prepaid card
will be subject to two different divisions
under the new CPA, the division governing

tual terms and conditions, content and
conditions for the cancellation thereof, and
the penalties claimed by merchants. The
legislator also states that it considered the
impact of certain business practices on a
more vulnerable customer base, namely
young people.

contracts for the sale of prepaid cards, and

We question whether certain after-sales

Section 187.3 of the CPA states that any

the division governing contracts involv-

service programs would not be governed

stipulation providing for an expiry date

ing sequential performance for a service

by these provisions.

on a prepaid card is prohibited unless the

provided at a distance.

contract provides for unlimited use of a
service. This provision is similar to provisions already in force in other jurisdictions,
especially Ontario and California. Could
gift certificates be imprescriptible? We
would tend not to think so and, where the
consumer does not use the certificate, the
prohibition against an expiry date should
not prevent the prescription of the merchant’s obligations under the Civil Code of
Québec, i.e. after three years.

We might also question whether these
new provisions are within the scope of
the National Assembly’s legislative power.
A recent decision rendered on the issue
of conversion costs and credit cards concluded that the CPA could apply in some
areas under federal jurisdiction. It will be
interesting to see if this question will be
raised again in the context of the application of these provisions to the cell-phone
and cable television industries.
The legislator intends to regulate contracts
involving sequential performance for a
service provided at a distance by, among
other things, imposing several obligations on merchants, such as expressly
informing the consumer when the terms
and conditions of the contract are being
amended and allowing the consumer to accept or refuse the amendment and termin-
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These measures are part of a series of

The contracts must also disclose the

Where the consumer unilaterally cancels

provisions and rules that also regulate the

circumstances in which the consumer may

an indeterminate-term contract, the

so-called negative option practice, which

rescind, cancel or amend the contract, as

merchant may not claim any cancellation

presumes that the consumer has given

well as any conditions or costs associated

indemnity from him unless the merchant

his consent, where no contrary indica-

therewith, and lastly, the conditions which

gives him a full or partial rebate on the

tion is received from him. The legislator’s

the consumer must meet to terminate the

sale price of the goods purchased in

intervention here on this subject is more

contract upon its expiry.

consideration for the said contract. How-

general in nature.

Note that any clause in a contract with a

ever, the indemnity may not exceed the
amount of the unpaid balance of the sale

Subsections 214.2 (a) to (n) of the CPA set

term of more than 60 days which provides

out the mandatory information that must

for the renewal of the contract upon the

appear in contracts involving sequential

expiry thereof is prohibited (section 214.3),

performance for a service provided at

unless the renewal is for an indeterminate

Section 214.9 of the CPA provides that if

a distance. This mandatory information

term.

the consumer has paid a security deposit,

includes the total value of the economic
inducements given in consideration of the
contract, in particular, the amount of any
premium, including a partial rebate on the
sale or lease price of goods or services

Furthermore, the merchant must give
written notice to the consumer between
90 and 60 days before the contract expiry
date informing him of such date (214.4).

price of the goods when the contract was
concluded (214.8).

the merchant may not cancel a contract
for failure to pay outstanding amounts
under the contract when they fall due, for
as long as the amounts due do not exceed
the amount of the deposit. However, the

purchased or leased when the contract

Section 214.6 of the CPA provides that the

merchant must notify the consumer in

was entered into.

consumer may, at any time and at his

writing where it uses all or part of the

discretion, cancel the contract upon writ-

security deposit to collect any amounts

ten notice to the merchant. The cancella-

not paid when they fall due. Any security

tion takes effect when the notice is sent or

deposit not used after the contract is can-

on the date specified therein by the con-

celled must be returned to the consumer

sumer. In such case, the only amount the

within 30 days of the contract expiry date.

The legislator wishes to ensure that the
consumer always has all the information
necessary to easily determine the total
value of the economic inducements he has
been given, whether upon the cancellation
of the contract, or at any other time. The
information on these economic inducements will be used to calculate the cancellation indemnity charged by the merchant
and payable by the consumer in the event
of the early termination of the contract.
In addition, the merchant must disclose all
the optional services that the consumer
chooses to add to the other services
purchased, as well as the monthly rate for
each optional service. The merchant must
also disclose in the contract the manner
in which the consumer may obtain any
information on the user rates for services
not included in the services purchased, as
well as services that are available beyond
the restrictions and limits of the contract,

merchant may claim from the consumer is
the aforementioned cancellation indemnity
(214.2). The merchant may not claim any
cancellation indemnity from the consumer
where the contract is cancelled due to the
merchant’s unilateral amendment thereof
(214.6).

These new rules regulate new activities
that have emerged particularly in recent
years. The new provisions correspond to
the complaints and comments that were
received from consumers. The legislator’s
intention is to give the consumer greater
freedom in the choice of his service pro-

Where the consumer unilaterally cancels

vider. The industry will have to adapt to the

a fixed-term contract in consideration of

course charted by the Bill. The legislator’s

which the merchant gave one or more

avowed goal is to ensure that the con-

economic inducements, the cancellation

sumer is no longer captive to his service

indemnity may not exceed the total value

contract. You can be sure, on the other

of the inducements given. The amount of

hand, that the legislator has understood

this indemnity will decrease in accordance

that it would also be opening the door to

with the terms and conditions prescribed

increased solicitation of the consumer by

by regulation. The indemnity payable may

his service providers’ competitors.

not in any event exceed $50 (214.7).

such as the geographical limits.
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F. Disclosure of
the total price payable
by the consumer

G. Prohibition of
so-called “negative option”
billing practices

The Bill adds another paragraph to section

Subsection 230(c) prohibits the merchant

224 of the CPA. In accordance with this

from requiring the consumer, to whom

paragraph, and for the purposes of

goods or services have been provided or

interpreting subsection 224(c), the price

rendered free of charge or at a reduced

advertised by a merchant must include

price for a fixed period, to send a notice

the total amount the consumer must pay

at the end of such period indicating that

for the goods or services. This total need

he does not wish to obtain such goods or

not include the duties chargeable under

services at the regular price. This negative

a federal or provincial statute. Merchants

option billing practice is routinely used in

must therefore include any amount in the

telemarketing. Note that this section does

retail price of the product which they are

not apply to all types of negative option

required to pay, such as a charge to an

billing. The option may still be offered to

environmental organization, even where

consumers where the goods or services

they do not retain the amount.

are not provided at a discount for a fixed

The sections of the Bill dealing with

period. With respect to service contracts,

prohibited contractual provisions will not

the merchant must still comply with the

apply to contracts that are already in

provisions of section 214.6, which entitles

effect when the Bill comes into force.

the consumer to cancel a contract at any

However, provisions in existing contracts

time that involves the sequential perform-

that are contrary to the proposed sec-

ance of a service provided at a distance.

tions 13 (penal clauses) and 187.3 (gift

When this provision takes effect, it will
force merchants doing business across
Canada to adopt practices and policies
specific to the province of Quebec, since
merchants outside Quebec are not required to disclose the total price and may
environmental organizations.

We question the rationale for the
broadening of this power. Several organizations have already assumed the mantle
of defending the weak and oppressed, and
an increase has been observed in recent
years in class action suits that were more
or less well-founded. The courts already
have very broad powers under the CPA. It
would have been preferable to have introduced more stringent conditions in the
form of a screening procedure for such
bodies and the proceedings they propose
to bring, to prevent abuse.

I. Transitional provisions

cards with expiry dates) of the CPA will be

bill separately for any amounts payable to

without effect for the future.

H. Extension of the scope
of injunctive relief
Section 316 broadens the cases in which

J. Regulatory powers

the courts of law may render orders

The legislator intends to amend the CPA to

against prohibited business practices.

provide for additional regulatory powers

This section also provides that where
a consumer advocacy body has been
constituted as a legal person for at least

and, in particular, the power to “identify
prohibited contract stipulations, in addition
to those provided for in this Act”.

one year, it may apply for an injunction and

It would not be surprising if the addition

will, for this purpose, be deemed to have

of these regulatory powers were largely

the requisite interest to bring actions, suits

influenced by submissions made by the

or other legal proceedings.

Office de la protection du consommateur.

Where an order is not complied with, it
may be the subject of a motion for contempt of court brought by the president of
the Office de la protection du consommateur, or by the consumer advocacy body
referred to in the foregoing paragraph.
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K. Other legislative
amendments
The Bill also proposes certain amendments
to the Travel Agents Act, An Act respecting
prearranged funeral services and sepultures and An Act respecting the collection
of certain debts.
The principal amendment to the Travel
Agents Act provides for an extension of the
prescription period for penal proceedings
to two years. This measure was necessary to harmonize the prescription period
under the Travel Agents Act with the
prescription periods under other statutes
which are also monitored by the Office de
la protection du consommateur.
A similar provision was incorporated
into the Act respecting prearranged
funeral services and sepultures.
The sole amendment made to the Act
respecting the collection of certain debts

Commercial Litigation

Conclusion
The purpose of these amendments, if adopted, is to adapt the CPA to the
business practices of certain developing sectors and thereby provide for their
regulation. These amendments reflect the main comments and complaints
received by the Office de la protection du consommateur in recent years and
endeavour to provide a response to the main issues they raise. However, in our
view, the legislator should be concerned with harmonizing these new provisions
with those of the other provinces.
The CPA is increasingly becoming a tool for imposing transparency on
merchants in their dealings with consumers, who will be even more protected
with the adoption of these new provisions. Chances are that they will require
interpretation by the courts in the not-so-distant future. Hopefully, they will
benefit consumers who have been cheated, but will not be used to obstruct the
legitimate and justified practices of merchants.
As Justice Beauregard of the Quebec Court of Appeal noted in a judgment
rendered in 1981: 1 [translation] “The purpose of the Consumer Protection Act is
to protect consumers from practices that are judged abusive, not to arm them
with the means of evading their obligations by relying on technicalities.”

Luc Thibaudeau

514 877-3044

l t h i b a u d e a u @ l a ve r y . ca

was the insertion in the Act of section 14.1.
This section provides that the president
of the Office de la protection du consommateur may refuse to issue and may
suspend or cancel a permit if the applicant
or holder has failed to comply with a
voluntary undertaking made under the CPA
or whose application has been extended by
an order-in-council.

1

Crédit Ford du Canada v.
Gatineau [1981]
C.A. 638, at page 644.
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