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PLaN of aRRaNgEmENt UNdER thE CCaa oR assIgNmENt  
IN BaNkRUPtCy UNdER thE BIa: whICh takEs PRIoRIty?

Jean-Yves simard and dominique vallières

Which group of creditors is entitled to the moneY held bY a 

monitor for purposes of carrYing out a plan of arrangement 

under the Companies’ Creditors arrangement aCt (“ccAA”) When 

the debtor goes bankrupt prior to the distribution: onlY the 

creditors covered bY the plan of arrangement, or all of the 

creditors, even those not covered bY the plan, for example, 

subsequent creditors? 

this controversial issue Was considered bY Judge Jean-Yves 

lalonde in the matter of the bankruptcY of ressourCes meston inC. 1 

he concluded that such amounts are vested exclusivelY in the 

creditors covered bY the plan of arrangement.

facts

the debtor, Ressources meston inc. 

(“Meston”), had been under the protec-

tion of the CCaa since June 30, 2005. 

on June 26, 2006, meston submitted a 

plan of  arrangement to its creditors, who 

approved it and, the next day, the plan was 

sanctioned by the court. 

this plan provided that certain 

 transactions were to be completed and 

implemented in order to convert certain 

assets into cash and provide liquid assets 

to meston, which would be paid to the 

monitor for distribution under the plan. 

on december 1, 2008, after authoriza-

tion by the court, the monitor proceeded 

with a first distribution to the creditors 

of amounts (about $2 million) held by it. 

 following this distribution, meston procee-

ded with new transactions and the monies 

collected, of about $1 million, were paid to 

the monitor for a new distribution under 

the plan. 

however, by that time, meston was 

 indebted to new creditors not covered by 

the plan to the extent of about $12 million. 

acknowledging its increased indebtedness 

and the failure of its restructuring, meston 

made an assignment into bankruptcy on 

september 28, 2009, before the amounts 

still being held by the monitor were 

 distributed. 

the problem

the monitor, who now became the trustee 

in bankruptcy, applied to the court for an 

answer to the following question:

 should the amounts that were paid to 

the monitor by meston […] during the 

period of protection (ccaa) be distribu-

ted exclusively to the creditors covered 

by the arrangement (to the extent of 

their claims, without interest) or to 

all of the creditors having a provable 

claim in the bankruptcy of meston? 

1 ressources meston inc. (syndic de), 
2010 qccs 428 (february 10, 2010)
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the parties’ positions 

two irreconcilable positions were held by 

distinct groups of creditors in this case: 

those covered by the plan claimed that 

the amounts held by the monitor were 

entirely vested in them, while the other 

creditors not covered by the plan claimed 

that the money had to be distributed to 

all the creditors under the bankruptcy. 

Each group defended the position most 

favourable to it. 

the stakes

If the amounts were only distributed to the 

creditors covered by, and pursuant to, the 

plan, their claims (without interest) would 

be completely paid off. In that case, there 

would barely be more than a few hundred 

thousand dollars left to cover the  

$12 million in claims of creditors not 

 covered by the plan. on the other hand, 

if the amounts were distributed to all 

the creditors under the bankruptcy, 

they would have more than $1 million to 

divide up between them, but the  creditors 

 covered by the plan, like all the other 

 creditors, would in such case receive no 

more than a fraction of their claims.

legal arguments

the legal issue that needed to be resolved 

was whether the monies held by the moni-

tor at the time of the bankruptcy were still 

in the debtor’s patrimony, in which case 

they would be available to all the creditors. 

the creditors not covered by the 

plan argued that, yes, they were, for 

 various reasons. they relied on the 

“well-established” principle that the 

monitor under the CCaa, as distinct from 

the trustee in bankruptcy, is not vested 

with the  debtor’s assets,2 and the debtor 

retains the ownership of its property for 

the duration of the initial order (whether 

extended or not). 

the proponents of this approach also 

relied on section 70 of the Bankruptcy 

and Insolvency Act (“BIA”) which states 

that every bankruptcy order and every 

assignment “takes precedence over all 

[…] executions or other process against 

the property of a bankrupt, except those 

that have been completely executed by 

payment to the creditor or the creditor’s 

representative […]”.

as for the creditors covered by the plan, 

they submitted that the amounts recei-

ved by the monitor under the arrange-

ment left the debtor’s patrimony when 

they were paid and must be distributed 

to them, that the said amounts were 

entrusted to the monitor for their sole 

benefit, and that it was the debtor’s firm 

intention to do so. they added that this 

distribution was the objective of the plan 

of arrangement as sanctioned by the 

court, and that meaning and purpose 

must be given to this sanction. further-

more, these amounts no longer met the 

definition of  “property of a bankrupt” 

within the meaning of section 67 BIa, 

which states: “The  property of a  bankrupt 

divisible among his  creditors shall […] 

comprise: (c) all  property  wherever 

situated of the  bankrupt at the date of the 

bankruptcy […]”.

decision

Justice Lalonde primarily considered what 

meaning was to be given to the word 

“payment”  referred to in section 70 BIa to 

determine at what time monies cease to 

form part of the debtor’s patrimony. 

firstly, he noted that numerous decisions, 

but primarily before the 2000’s, held in 

favour of the creditors not covered by 

the plan who argued “… [translation] that 

unless a complete and final payment has 

been made to a creditor or its represen-

tative, any amount available for purpo-

ses of the execution of a judgment or a 

settlement remained the “property of a 

bankrupt” when the bankruptcy occurred. 

This is because of the primacy which 

the bankruptcy order (or assignment) 

gives to the body of creditors over any 

enforcement measures.” according to this 

jurisprudence, an amount deposited with 

the court or held by a lawyer for purpo-

ses of a settlement still forms part of the 

bankrupt’s patrimony. 

on the other hand, the judge referred to 

two more recent decisions of the Quebec 

Court of appeal, in the cases of McGilton 3 

and BigKnowledge,4 which departed 

from this line of cases and did not apply 

this principle with the same rigidity. 

these  decisions, together with a previous 

decision in British Columbia,5 focused 

rather on the “finality or randomness of 

the deposit” and the degree of control that 

the debtor might still have on the amounts. 

where the debtor has divested itself of 

and no longer controls the amounts, they 

are no longer in the debtor’s patrimony 

and cannot be vested in the trustee, 

“[translation] as he has no more rights 

with respect to this property than did the 

debtor.”

2 on this point, see syndicat national de 
l’amiante d’asbestos inc. c. mine Jeffrey inc., 
J.e. 2003-346 (c.a.), cited by the judge

3 mcgilton (syndic de), 2006 qcca 1561

4 entreprises BigKnowledge inc. (syndic de), 
2008 qcca 1613

5 mcgrgor (trustee of), 
1990 canlii 1295 (bc s.c.)
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therefore, deferring to the more 

 contemporary decisions of the Court of 

appeal, the judge held in favour of the 

creditors covered by the plan:

 [translation]

 [71] one can discern an unequivocal 

intention on the part of meston to pay 

the proceeds of disposition of the 

assets sold to the monitor strictly for 

purposes of distribution under the 

plan. 

 [72] according to the arrangement, 

once the money was in the monitor’s 

hands, meston clearly lost control 

thereof in favour of the creditors under 

the plan. in these circumstances, this 

constituted a partial payment of the 

creditors’ claims under the plan, in 

which the monitor played the role of 

the creditors’ collector or agent for 

purposes of completing a transaction, 

once the plan of arrangement was 

sanctioned. […]

 [75] i conclude that once the money 

was in the monitor’s hands, it was 

impossible for meston to get it back.  

as soon as it was cashed by the 

monitor, meston relinquished the 

amounts paid to the monitor and lost 

the ownership thereof in favour of the 

creditors under the plan. 

 [76] as for the monitor, it became the 

simple disbursing agent and monitor 

of the proofs of claim. no provision of 

the plan would have permitted rc to 

return the funds received to meston’s 

operating account. 

 [77] today, it is an uncontested 

 principle that the trustee in bankruptcy 

has no more rights over the disputed 

funds than meston did.

 [78] and, meston is only entitled to the 

undistributed balance, if any (clause 

3.1(b) in fine), in accordance with the 

plan of arrangement as sanctioned.

comments

some may criticize this decision on the basis that it departs from the more traditional 

approach which holds that where the payment to the creditor is not “effective”, the 

money remains in the bankrupt’s patrimony and is vested in the trustee in bankruptcy. 

they will condemn this decision for weakening or ignoring the paramountcy of 

bankruptcy orders over other recourses that may target the debtor’s property. they 

will also condemn the fact that the criteria developed by the court on the control of 

the amounts open the door to new arguments over the issue, rather than providing a 

simple and clear solution. finally, they may deplore the fact that fairness, i.e. the equal 

treatment of all the creditors of a bankrupt debtor, is not being upheld. 

on the other hand, others think that this decision is wise both in terms of the 

 principles and the result. Indeed, rather than proposing a rigid and uniform principle 

that could lead to incongruities, the reasoning applied will enable judges to assess the 

facts and render decisions suited to each specific situation. furthermore, this reaso-

ning will also strengthen plans of arrangement in practice, where they have been duly 

accepted by the creditors and sanctioned by the court, and recognize the binding force 

and stability of judicial decisions rendered under their purview. 

finally, far from causing injustices, this decision will allow creditors who have made 

compromises and entered into a judicial “contract” with the debtor through a plan of 

arrangement to ensure that this contract is upheld, giving them the confidence neces-

sary to enter into such compromises. after all, if the debtor has been able to continue 

in business, sometimes for many years, it is first and foremost thanks to this compro-

mise. In some cases, it will lead to the successful restructuring of the company, while 

in others, bankruptcy will, unfortunately, be the final outcome. But the creditors under 

the plan of arrangement, who have given the debtor a chance to get back on its feet, 

must not be made to bear a disproportionate share of the burden of this failure.
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