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CAN THE REFUSAL TO SIGN A NON-COMPETITION CLAUSE 
CONSTITUTE JUST AND SUFFICIENT CAUSE FOR DISMISSAL ?

ÉLODIE BRUNET

IN A RECENT DECISION, JEAN C. OMEGACHEM INC. 1, THE COURT 

OF APPEAL ANSWERED THAT QUESTION BY RULING THAT 

AN EMPLOYEE’S REFUSAL TO SIGN A NON-COMPETITION 

AGREEMENT DURING EMPLOYMENT, WHICH HAD BEEN 

DISCUSSED WHEN THE EMPLOYEE WAS HIRED BUT 

PRESENTED TO HIM THREE YEARS AFTER COMMENCEMENT 

OF EMPLOYMENT, IS NOT A JUST AND SUFFICIENT CAUSE FOR 

DISMISSAL. THIS JUDGMENT OVERRULES THE TWO DECISIONS 

RENDERED BY THE COMMISSION DES RELATIONS DU 

TRAVAIL2 (HEREINAFTER “CRT”) AS WELL AS THE JUDGMENT 

RENDERED BY THE SUPERIOR COURT OF QUÉBEC 3 IN THIS 

CASE.

THE FACTS
In 2002, Mr. Patrick Jean is hired by Omegachem Inc.  

(hereinafter “Omegachem”), a company specialized in organic 

 chemistry doing business with the world’s leading pharmaceutical 

 corporations. 

When hired, Mr. Jean was told that a confidentiality and non- 

competition protocol, which is mandatory for all employees, 

would be presented to him. However, when he started employ-

ment, Mr. Jean only signs a confidentiality protocol. A non-compe-

tition agreement was submitted to him three years later. Initially, 

this agreement was for a duration of 24 months and applicable to 

Canada, the United States and Europe. Mr. Jean refuses to sign the 

agreement and demands in exchange of a severance pay agree-

ment equivalent to the salary which would be paid to him during a 

period of 24 months. Omegachem puts the projects on hold.

One year and a half later, Omegachem comes back with a new 

draft for the non-competition agreement. The proposed agree-

ment is now of a duration of 12 months but applicable worldwide. 

Once again, Mr. Jean refuses to sign this document. Omegachem 

puts him in default and orders him to sign the agreement, alleging 

that Mr. Jean’s refusal to do so jeopardizes their relationship of 

trust. Mr. Jean still refuses to sign unless Omegachem accepts to 

offer him a financial compensation. Omegachem refuses.

Omegachem dismisses Mr. Jean in April 2007. In May, Mr. Jean files 

a complaint with the Commission des relations du travail in accor-

dance with section 124 of the Act respecting labour standards 4.

1 2012 QCCA 232 (C.A.).

2 2009 QCCRT 0076 (C.R.T.) and 2009 QCCRT 0368 (C.R.T.).

3 2011 QCCS 1059 (S.C.).

4 R.S.Q., c. N-1.1.
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The different levels of court were required to answer the 

 following question: does Mr. Jean’s refusal to sign the non- 

competition agreement proposed by Omegachem constitute a  

just and sufficient cause for dismissal? 

THE DECISION OF THE CRT
The CRT considers that Mr. Jean accepted the terms of the 

contract of employment, which provided for the signature of 

a non-competition agreement as a condition for continued 

 employment. The financial compensation demanded by Mr. Jean 

has no basis in Quebec law. By refusing to sign the non- 

competition agreement, Mr. Jean breaches an essential condition 

of the contract of employment, which constitutes a just and 

 sufficient cause for dismissal. On administrative review, the  

CRT confirmed that decision.

On judicial review, the Superior Court confirmed the CRT decisions 

and stated that they had all the attributes of a reasonable decision 

and fall within a range of possible, and acceptable outcomes that 

are justified in view of the facts and the law. 

THE DECISION  
OF THE COURT OF APPEAL
In contrast, the Court of Appeal annulled the judgment of the 

Superior Court and reversed the two decisions of the CRT.

At the time of his arrival in 2002, no non-competition agreement 

was presented to Mr. Jean. It was only in 2005 that Mr. Jean was 

invited to sign such an agreement. The Court of Appeal is of the 

view that to conclude, as the CRT did, that Mr. Jean had brea-

ched an essential condition of his contract of employment, the 

non-competition agreement should have been submitted to him 

at the time of his arrival, as provided for in his letter of employ-

ment. According to the Court of Appeal, the failure of the CRT to 

consider these specific factual elements constitutes an important 

deficiency in the justification of its decision, which affects its 

reasonableness. 

The Court of Appeal is of the view that the CRT should have also 

considered the formalism of article 2089 of the Civil Code of 

Québec 5 (hereinafter “C.C.Q.”), which notably provides that in 

order to be valid, a non-competition clause must be stipulated in 

writing and in express terms. Furthermore, according to the law 

of contracts, a contractual obligation, in order to be valid, must be 

determinate or determinable 6. Mr. Jean could therefore not have 

legally committed himself while ignoring the importance of the 

obligation to which he would have been subjected. According to 

the Court of Appeal, by failing to consider these statutory provi-

sions, the CRT made a “proposition that is unacceptable in law”.

Lastly, the CRT should have considered the lawfulness of the 

non-competition agreement with regards to article 2089 C.C.Q. 

On its face, the second version of this agreement was problematic 

regarding the territory it covered, i.e. “everywhere in the world”.

In accordance with article 2089 C.C.Q., a non-competition clause 

is valid only if it is limited as to time, place and type of employ-

ment. According to the Court of Appeal, it therefore cannot be said 

that a clause is limited if it is made applicable “everywhere in the 

world”. 

In addition, the CRT could not reasonably conclude that Mr. Jean’s 

refusal to sign the non-competition agreement presented to him 

by Omegachem, and whose validity was prima facie suspect, 

constituted a just and sufficient cause for dismissal. Whether 

Mr. Jean would have consented to the wording of the non-competi-

tion agreement, in return for the payment of an indemnity, did not 

remedy the illegality of this agreement. 

Considering that the dismissal of an employee is a significant 

matter entailing serious consequences, the Court explains that an 

employer may terminate a contract of employment unilaterally 

and without prior notice only if he is able to demonstrate that he 

is doing so for a serious reason or if there is a just and sufficient 

cause for dismissal. However, the decision to dismiss without 

prior notice an employee who refuses to sign a non-competition 

clause during employment, which is presented to him for the first 

time three years after he has been hired, is clearly not a just and 

sufficient cause for dismissal. If Omegachem considered this non-

competition agreement so important that it decided to terminate 

the contract of employment of an employee who had refused to 

sign such an agreement, the company could only terminate  

the contract of employment if it offered an indemnity to  

the employee. 

5 S.Q., 1991, c. 64.

6 Article 1373 C.C.Q.
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COMMENTS

This judgment reiterates a general rule of contract law 

 according to which a person cannot undertake to perform 

his duty to do his work without knowing its terms or 

 without them being “determinate or determinable”. In addi-

tion, when a contract of employment makes reference to a 

duty of an employee to do or not to do something, this duty 

must be reasonably identified. Needless to say, the content 

of this duty must not be contrary to the law. Omegachem 

should not have waited three years and the proposed  

non-competition agreement should have been respectful of 

the parameters established by article 2089 C.C.Q.

This judgment emphasizes that such non-competition 

and non-solicitation agreements should involve strategic 

planning. In fact, an employer is generally better positioned 

to demand that such agreements be signed at the incep-

tion of the contractual relationship. Furthermore, during 

employment and under certain circumstances, an employee 

may be prepared to sign such an agreement, as in view 

of a promotion. Let us not forget that if an employee is 

terminated without serious reason, the employer may 

not invoke a non-competition agreement concluded at the 

time of hiring or during employment. 7 However, in such a 

situation, an employer and a former employee can agree on 

reiterating or rephrasing the non-competition agreement 

in a  transaction or an employment termination agreement, 

which on the other hand must comply with the parameters 

established by article 2089 C.C.Q.

ÉLODIE BRUNET

514 878-5422 
ebrunet@lavery .ca

7 Article 2095 C.C.Q.



IN FACT AND IN LAW    Labour and Employment JUNE 2012

4

SUBSCRIPTION: YOU MAY SUBSCRIBE, CANCEL YOUR SUBSCRIPTION OR  
MODIFY YOUR PROFILE BY VISITING PUBLICATIONS ON OUR WEBSITE AT  lavery .ca  
OR BY CONTACTING CAROLE GENEST AT 514 877- 3071. l a v e r y . c a

©  Copyright 20 1 2   LAVERY,  DE B ILLY,  L .L .P.    BARRISTERS AND SOLIC ITORS

The content of this text provides our clients with general comments on recent legal developments.  
The text is not a legal opinion. Readers should not act solely on the basis of the information contained herein. M O N T R E A L   Q U E B E C  C I T Y   O T TAWA

YOU CAN CONTACT THE FOLLOWING MEMBERS OF THE LABOUR AND EMPLOYMENT GROUP  

WITH ANY QUESTIONS CONCERNING THIS NEWSLETTER.

PIERRE-L. BARIBEAU 514 877-2965 pbar ibeau@lavery.ca

PIERRE BEAUDOIN 418 266-3068 pbeaudoin@lavery.ca

JEAN BEAUREGARD 514 877-2976 jbeauregard@lavery.ca

VALÉRIE BELLE-ISLE 418 266-3059 vbe l le is le@lavery .ca

MONIQUE BRASSARD 514 877-2942 mbrassard@lavery.ca

ÉLODIE BRUNET 514 878-5422 ebrunet@lavery .ca

MICHEL DESROSIERS 514 877-2939 mdesros iers@lavery.ca

JOSÉE DUMOULIN 514 877-3088 jdumoul in@lavery .ca

MICHEL GÉLINAS 514 877-2984 mgel inas@lavery.ca

JEAN-FRANÇOIS HOTTE 514 877-2916 j fhot te@lavery.ca

MARIE-HÉLÈNE JOLICOEUR 514 877-2955 mhjo l icoeur@lavery.ca

NICOLAS JOUBERT 514 877-2918 n joubert@lavery .ca

VALÉRIE KOROZS 514 877-3028 vkorozs@lavery.ca

JOSIANE L’HEUREUX 514 877-2954 j lheureux@lavery.ca

NADINE LANDRY 514 878-5668 n landry@lavery.ca

CLAUDE LAROSE, CRIA 418 266-3062 c larose@lavery.ca

GUY LAVOIE 514 877-3030 guy. lavo ie@lavery .ca

GUY LEMAY, CRIA 514 877-2966 g lemay@lavery.ca

VICKY LEMELIN 514 877-3002 v lemel in@lavery .ca

CARL LESSARD 514 877-2963 c lessard@lavery.ca

CATHERINE MAHEU 514 877-2912 cmaheu@lavery.ca

VÉRONIQUE MORIN, CRIA 514 877-3082 vmorin@lavery.ca

FRANÇOIS PARENT 514 877-3089 fparent@lavery .ca

MARIE-CLAUDE PERREAULT, CRIA 514 877-2958 mcperreault@lavery.ca

MARIE-HÉLÈNE RIVERIN 418 266-3082 mhriver in@lavery.ca


