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IN QUEBEC, THE OBJECTIVE OF THE ACT RESPECTING 

OCCUPATIONAL HEALTH AND SAFETY 1 (THE “ACT”) IS 

THE ELIMINATION, AT THE SOURCE, OF DANGERS TO 

THE HEALTH, SAFETY AND PHYSICAL WELL-BEING 

OF WORKERS. RECENTLY, THE SUPREME COURT 

OF CANADA RENDERED A DECISION IN THE DIONNE 

V. COMMISSION SCOLAIRE DES PATRIOTES 2 CASE 

CONCERNING THE RIGHT THAT THE ACT CONFERS 

ON A WORKER TO REFUSE TO WORK IF HE 3 HAS 

REASONABLE GROUNDS TO BELIEVE THAT IT COULD 

EXPOSE HIM TO A THREAT TO HIS HEALTH, SAFETY, OR 

PHYSICAL WELL-BEING OR WOULD EXPOSE ANOTHER 

PERSON TO A SIMILAR DANGER.4 THIS UNANIMOUS 

DECISION OF THE JUDGES OF THE SUPREME COURT 

OF CANADA CLARIFIES THE SCOPE OF THE RIGHT OF 

A PREGNANT WOMAN TO REFUSE TO WORK WHERE 

SHE FACES JOB INSECURITY, IN THIS CASE, GIVEN HER 

STATUS AS A PART-TIME SUPPLY TEACHER.

A PREGNANT WORKER’S RIGHT TO REFUSE 
TO WORK AND PREVENTIVE WITHDRAWAL: 
LEGAL CONCEPTS
In the more specific example of a pregnant worker, the Act 

 provides for the option of a preventive withdrawal where said 

worker provides her employer with a certificate attesting to the 

fact that her working conditions may be physically dangerous to 

her unborn child or to herself due to her pregnancy.5 In this par-

ticular case, the pregnant worker may request to be reassigned 

to other duties involving no such danger and that she is reason-

ably capable of performing. If the employer does not or cannot 

comply with the request, the pregnant worker may exercise her 

right of refusal to work until she is reassigned to duties that are 

compatible with her condition or until the date of delivery.6  A 

worker on preventive withdrawal is deemed to be at work and 

retains all the benefits attached to her regular position prior to 

her reassignment to other duties or her work stoppage.7 She is 

also entitled to full compensation for the first five working days 

of her work stoppage and, subsequently, receives 90% of her net 

salary for days where she would normally have worked, had she 

not been in preventive withdrawal.8  In these situations, income 

replacement benefits are provided to workers by the Commission 

de la santé et de la sécurité du travail (the “CSST”).

1 CQLR c. S-2.1 (the “Act”).

2 2014 SCC 33 (‘‘Dionne’’).

3 For the purposes of convenience, in this text, the masculine is used to refer  
to both men and women.

4 The Act, section 12. 

5 Id., section 40. See also Regulation respecting the certificate issued for  
the preventive withdrawal and re-assignment of a pregnant or breast-feeding 
worker, CQLR c. S-2.1, r. 3. 

6 The Act, section 41. 

7 Id., section 14 and 43.

8 Id., section 36. 
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THE FACTS
In 2006, Ms. Maryline Dionne was a supply teacher who was 

 added to the Commission scolaire des Patriotes’ (the “School 

Board”) list of supply teachers. A collective agreement re-

quires the School Board to use the teachers on this list when 

replacement teachers are needed, leaving the selection of said 

replacements to the School Board’s discretion. Once on the list, 

Ms. Dionne worked frequently such that in 2006, she worked 

nearly full-time. In September 2006, she learned she was 

pregnant. Shortly thereafter, her doctor informed her that she 

was vulnerable to catching a contagious virus which could harm 

her fetus. As this virus can be spread by groups of children, her 

doctor completed two certificates prescribing preventive with-

drawal and reassignment, confirming that her workplace also 

posed a risk to her health. Ms. Dionne forwarded the certificates 

to the CSST, which informed her that she would be eligible for 

preventive withdrawal on the day when she would be “called to 

work by [her] employer to carry out a contract”.9 Ms. Dionne 

received  several offers from the School Board to substitute teach 

in November 2006, all of which she accepted. She was never 

 reassigned to any other tasks. 

The CSST rendered a decision declaring that Ms. Dionne was 

entitled to receive income benefits related to her preventive 

withdrawal. This decision was appealed by the School Board to 

the Commission des lésions professionnelles (“CLP”), with the CLP 

setting aside the decision rendered by the CSST. 1 0  In its decision, 

the CLP held that since Ms. Dionne was unable to enter the school 

due to the risks it posed to her health, she was incapable of per-

forming the supply teaching work and no contract of employment 

could be formed. More specifically, the CLP held that Ms. Dionne’s 

condition prevented her from performing the tasks necessary to 

form a contract of employment within the meaning of the Civil 

Code of Québec (“CCQ”).1 1 Consequently, she could not be con-

sidered to be “a worker” within the scope of the Act nor was she 

entitled to preventive withdrawal and the resulting benefits. The 

Superior Court confirmed the decision of the CLP. 1 2 The Court of 

Appeal upheld this decision, although there was a dissent.1 3

THE DECISION OF THE SUPREME COURT  
OF CANADA
Basing itself on the objectives and the context of the Act, the 

Supreme Court of Canada allowed Ms. Dionne’s appeal. In its 

decision, the Court reiterated that the objective of the Act is the 

elimination, at the source, of dangers to the health, safety and 

physical well-being of workers.1 4  After reviewing the principles 

applicable to the right of refusal set out in the Act, the Court indi-

cated that the right to refuse to perform dangerous work must 

not be considered to be a refusal to fulfil an employment contract 

but, rather, as “the exercise of legislative protection”.1 5  The Act 

being of a law of public order, this right to refuse to perform work 

is automatically incorporated into any contract of employment.1 6 

The Act therefore protects pregnant women in two significant 

ways: it protects their health by substituting safe tasks for 

dangerous ones, and it protects their employment by providing 

financial and job security.1 7

The Court recognizes that in order to qualify as a ‘‘worker”  

within the meaning of the Act, there must be a “contract of 

 employment”. Since this concept is not defined in the Act, the 

Court refers to the definition of a contract of employment pro-

vided for at article 2085 of the CCQ. In the case of Ms. Dionne, 

does the presence of a health risk in the workplace constitute an 

obstacle to the formation of an employment contract? The CLP 

was of the view that since Ms. Dionne could not enter the work-

place to teach, the essential element of the performance of the 

contract was missing and, as a result, no contract of employment 

could be formed. According to the Supreme Court, this decision is 

unreasonable.

9 Id., par. 10.

1 0 Commission scolaire des Patriotes v. Dionne, 2008 QCCLP 3215.

1 1 LRQ, c C-1991, article 2085 (‘‘CCQ’’).

1 2 Dionne v. Commission des lésions professionnelles, 2010 QCCS 1550.

1 3 Dionne v. Commission scolaire des Patriotes, 2012 QCCA 609.

1 4 The Act, section 2.

1 5 Dionne, supra, note 2, par. 22, citing Bell Canada v. Québec (CSST),  
[1988] 1 S.C.R. 749, p. 801.

1 6 The Act, section 4. 

1 7 Dionne, supra, note 2, par. 30. 
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The concept of “worker” set out in the Act must be distinguished 

from the concept of a “contract of employment” as set out in the 

CCQ. There are several indications of the legislative intention to 

reach a much broader group of workers than that contemplated 

by the “employee” of the CCQ. The requirement of the perfor-

mance of work must be interpreted in order to give meaning to 

the right of refusal provided for by the Act. According to the Court, 

this requirement shall be respected even if, following the forma-

tion of the contract, the worker withdraws from the workplace 

for health and safety reasons; at that point, the Act deems the 

employee to be “working”.1 8 Consequently, when Ms. Dionne 

 accepted the School Board’s offer to work as a supply teacher, an 

employment contract was formed and she became a worker in 

accordance with the definition of that term in the Act. It was not 

her pregnancy but rather the dangerous workplace that pre-

vented her from carrying out her work, and that in turn triggered 

her statutory right to substitute that work with a safe task or 

to withdraw.1 9 The refusal to perform a dangerous task is not 

a refusal to fulfil the employment contract; it is the exercise of a 

statutory right under the Act. Protective reassignment is not an 

obstacle to the formation of an employment contract. The CLP’s 

decision had the “anomalous” effect of putting certain women in 

the untenable position of having to choose between entering into 

an employment contract and protecting their health and safety or 

the health and safety of their fetus.

1 8 Id., par. 38. 

1 9 Id., par. 43. 

OUR OBSERVATIONS

This decision will likely have major repercussions on 

 workers who have casual status and employers in Quebec’s 

education sector. The expansive and liberal interpretation 

given by the Supreme Court of Canada to the rights and 

protections set out in the Act has the effect, notably, of 

extending the grounds for workers’ right of refusal compen-

sation to which such workers are entitled when they are 

offered a job, regardless of whether or not these workers 

can in fact perform the work. Therefore, when an employer 

makes a job offer, the worker may accept it and then refuse 

to perform the work, citing a risk to her health, safety and 

well-being.

ÉLODIE BRUNET

514 878-5422 
ebrunet@lavery .ca
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514 877-2954 
j lheureux@lavery.ca
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SUBSCRIPTION: YOU MAY SUBSCRIBE, CANCEL YOUR SUBSCRIPTION OR  
MODIFY YOUR PROFILE BY VISITING PUBLICATIONS ON OUR WEBSITE AT  lavery .ca  
OR BY CONTACTING PATRICK PLANTE AT 514 871-1522, EXTENSION 3364. l a v e r y . c a

©  Copyright 20 1 4   LAVERY,  DE B ILLY,  L .L .P.    LAWYERS

The content of this text provides our clients with  
general comments on recent legal developments.

The text is not a legal opinion. Readers should not act solely  
on the basis of the information contained herein. M O N T R E A L  Q U E B E C  C I T Y  S H E R B R O O K E  T R O I S - R I V I È R E S  O T TAWA

YOU CAN CONTACT THE FOLLOWING MEMBERS OF THE LABOUR AND EMPLOYMENT GROUP  

WITH ANY QUESTIONS  CONCERNING THIS NEWSLETTER.

PIERRE-L. BARIBEAU pbar ibeau@lavery.ca  514 877-2965

PIERRE BEAUDOIN pbeaudoin@lavery.ca  418 266-3068

JEAN BEAUREGARD jbeauregard@lavery.ca  514 877-2976

AMÉLIE BÉLISLE abe l is le@lavery .ca  514 877-2929

VALÉRIE BELLE-ISLE vbe l le is le@lavery .ca  418 266-3059

DAVE BOUCHARD dabouchard@lavery.ca  819 346-3411

JEAN BOULET jbou let@lavery .ca  819 373-4370

ÉLODIE BRUNET ebrunet@lavery .ca  514 878-5422

BRITTANY CARSON bcarson@lavery.ca  514 877-3027

GENEVIÈVE CHAMBERLAND gchamber land@lavery.ca  819 346-2562

NICOLAS COURCY ncourcy@lavery.ca  819 373-8225

MAGALI COURNOYER-PROULX mproulx@lavery .ca  514 877-2930

MICHEL DESROSIERS mdesros iers@lavery.ca  514 877-2939

NORMAN A. DIONNE nd ionne@lavery.ca  514 877-3070

JOSÉE DUMOULIN jdumoul in@lavery .ca  514 877-3088

SIMON GAGNÉ sgagne@lavery.ca  514 877-2916

DANIELLE GAUTHIER dgauth ier@lavery.ca  819 346-8073

MICHEL GÉLINAS mgel inas@lavery.ca  514 877-2984

RHONDA GRINTUCH rgr intuch@lavery.ca  514 877-3068

MARIE-JOSÉE HÉTU mjhetu@lavery.ca  819 373-4274

MARIE-HÉLÈNE JOLICOEUR mhjo l icoeur@lavery.ca  514 877-2955

NICOLAS JOUBERT n joubert@lavery .ca  514 877-2918

PAMÉLA KELLY-NADEAU pke l lynadeau@lavery.ca  418 266-3072

VALÉRIE KOROZS vkorozs@lavery.ca  514 877-3028

JOSIANE L’HEUREUX j lheureux@lavery.ca  514 877-2954

NADINE LANDRY n landry@lavery.ca  514 878-5668

CLAUDE LAROSE, CIRC c larose@lavery.ca  418 266-3062

ARIANE LAUZIÈRE  a lauz iere@lavery.ca  819 373-1881

MYRIAM LAVALLÉE mlava l lee@lavery.ca  819 373-0339

GUY LAVOIE guy. lavo ie@lavery .ca  514 877-3030

GUY LEMAY, CIRC g lemay@lavery.ca  514 877-2929

CARL LESSARD c lessard@lavery.ca  514 877-2963

CATHERINE MAHEU cmaheu@lavery.ca  514 877-2912

ZEÏNEB MELLOULI zmel lou l i@lavery .ca  514 877-3056

VÉRONIQUE MORIN, CIRC vmor in@lavery.ca  514 877-3082

JEAN-FRANÇOIS PAGÉ j fpage@lavery.ca  819 346-7999

FRANÇOIS PARENT fparent@lavery .ca  514 877-3089

HUBERT PÉPIN hpep in@lavery.ca  819 346-0638

SYLVAIN POIRIER spo ir ier@lavery .ca  514 877-2942

MARIE-HÉLÈNE RIVERIN mhr iver in@lavery.ca  418 266-3082

MÉLANIE SAURIOL msaur io l@lavery .ca  514 877-3078

CLAUDE VILLENEUVE cv i l leneuve@lavery.ca  819 346-4117


