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FARMERS, DRIVERS AND DEBTORS: THE SUPREME COURT
CONSIDERS THE CONFLICTS BETWEEN THE BANKRUFPTCY AND
INSOLVENCY ACT AND SEVERAL PROVINCIAL STATUTES

LAURENCE BICH-CARRIERE and JONATHAN WARIN

ON NOVEMBER 14, 2015, THE SUPREME COURT OF
CANADA RENDERED THREE DECISIONS ON THE
APPLICATION OF THE BANKRUPTCY AND INSOLVENCY
ACT, RSC 1985, C. B-3 (BIA) AND ITS INTERACTION
WITH CERTAIN PROVINCIAL STATUTES.

OVERVIEW OF THE FACTS

In Saskatchewan (Attorney General) v. Lemare Lake Logging

Ltd., 2015 SCC 53 (Lemare), the Court, sitting as a bench of

seven judges, considered the conflict between a provincial
statute, which imposes a 150-day notice period before instituting
any action relating to farm land, and the BIA, which permits a
secured creditor to apply for the appointment of a receiver for
the property of a debtor upon the expiry of a 10-day notice period
under section 244 BIA.

In Alberta (Attorney General) v. Moloney, 2015 SCC 51 (Moloney),
and 407 ETR Concession Co. v. Canada (Superintendent of
Bankruptcy), 2015 SCC 52 (ETR), the nine judges considered

the conflict between a provincial statute which allowed for the
revocation or suspension of the motor vehicle permits or driver's
licences of persons who failed to pay certain driving-related
debts, even where these drivers were discharged bankrupts and
the debt targeted by the provincial statute was a provable claim
in bankruptcy.

APPLICABLE RULES

In these three cases, the Court had to determine whether the BIA
and the provincial statutes could coexist or whether they were in
conflict, in which case the provincial statutes had to be declared
inoperative and give way to the BIA, which would take precedence
pursuant to the principle of the paramountcy of federal law over
provincial law.

The Supreme Court noted that when reviewing the interaction
between different laws of different jurisdictions, the courts must
be careful, in that they should favour an interpretation seeking to
reconcile the two laws in question, and only declare the prov-
incial law inoperative where the inconsistency with the federal
law is inescapable. In this regard, a conflict may be operational,
i.e. where one law prohibits what the other imposes, or in the
purpose, where the effects of one frustrate the purpases of the
other: Since a conflict could arise both with respect the effects or
the purposes, to resolve the alleged conflicts at bar, the Court had
to assess the rationale behind the BIA and the provincial laws in
question, as well as their respective mechanisms.

APPLICATION

In Lemare, the review was limited to the purposes which underlie
the existence of the 150-day natice period in favour of the debtor/
owner of farm land under the provincial statute, which protects
farms and farming operations, and to the purposes of the 10-day
notice period provided in section 244 BIA before the appointment
of a receiver can be required under section 243 BIA. For the
majority of the Court, the time period in the provincial statute
constitutes a grace period, whereas the purpose of the 10-day
natice period in section 244 BIA is to avoid the multiplication

of proceedings. The BIA does not require the appointment of a
receiver upon the expiry of the 10 days. Moreover, this time period
can be extended or abridged, depending on the circumstances.
The creditor’s right to obtain the appointment of a receiver is in
all cases subject to court authorization. According to the majority
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of the Court, there is therefore no inconsistency between the two
regimes: in complying with the 150-day time period under the
provincial statute, one is by the same token also only exercising
one's option to apply to the courts beyond the 10-day time period
under the BIA. Justice C6te dissented: for her, timeliness and
effectiveness were also purposes of the BIA and the objective of
protecting farm land must therefore yield to this imperative.

She would have declared the provincial law inoperative.

In Moloney and ETR, the Court considered the purposes of the
BIA as a whole. In this regard, the Court was unanimous: on the
one hand, the bankruptcy and insolvency regime lays down the
principle of the equitable distribution of the bankrupt's assets
among his creditors and, on the other hand, the principle of the
financial rehabilitation of the bankrupt, which is achieved through
his discharge from all provable claims at the end of the process.
The Court also unequivocally found that there was a conflict
between the fact that the bankrupt could be discharged of his
debts under the BIA and the fact that a provincial statute could
continue to attach sanctions to one of these debts. However,

the seven majority judges diverged from their two dissenting
colleagues on how this conflict was to be characterized. For the
majority, there was a true operational conflict between the BIA
and the provincial statutes because the BIA neutralizes the debt
while the provincial statutes continued to give some effect to the
debt. Since one statute prohibited what the other required, the
inconsistency was direct. According to Justices McLachlin and
Coté, there was no operational conflict between the BIA and the
provincial statutes because it was still possible for a bankrupt
to renounce the privilege which the provincial statute sought

to deprive him of by giving up his driver's licence or willingly
paying his debt. However, since the provincial statutes frustrated
the purpose of the BIA, they were inoperative in the insolvency
context.

EFFECTS AND LESSONS

In Moloney and ETR, the Supreme Court reaffirmed known
concepts (bankrupt's discharge and rehabilitation), and these
decisions therefore do not revolutionize insolvency practice.
However, the Court's decision in Lemare could potentially change
practice by making the appaintment of a receiver under section
243 BIA subject to the time periods provided in provincial statutes.
For instance, in Quebec, one can easily imagine that debtors might

attempt to convince the courts that a receiver cannot be appointed
under the BIA until the time limits provided for in the Civil Code of
Quebec for the exercise of a hypothecary recourse have expired
(20 days for movable property and 60 days for immaovable
property).

Lavery has the knowledge and experience necessary to assist
you in any bankruptcy and insolvency matters and protect your
assets and property. Do not hesitate to contact us.

LAURENCE BICH-CARRIERE

514 877-2937
Ibichcarriere@lavery.ca

JONATHAN WARIN

514 878-5616
jwarin@lavery.ca

YOU CAN CONTACT THE FOLLOWING MEMBERS OF THE
RESTRUCTURING AND INSOLVENCY GROUP WITH ANY QUESTIONS
CONCERNING THIS NEWSLETTER.

MICHAEL BEESON mbeeson@lavery.ca 613 560-2529
FREDERICK BRETON fbreton@lavery.ca 819 346-7506

EUGENE CZOLI) eczolij@lavery.ca 514 878-5529
DANIEL DES AULNIERS ddesaulniers@lavery.ca 418 266-3054
STEPHANIE DESTREMPES sdestrempes@lavery.ca 514 877-3049
PHILLIPPE D'ETCHEVERRY pdetcheverry@lavery.ca 514 877-2996
MARTIN J. EDWARDS medwards@lavery.ca 418 266-3078
NICOLAS GAGNON ngagnon@lavery.ca 514 877-3046

JUSTIN GRAVEL jgravel@lavery.ca 819 346-2543

JULIE GRONDIN jgrondin@lavery.ca 514 877-2957

BENJAMIN DAVID GROSS bgross@lavery.ca 514 877-2983

ALAIN HEYNE aheyne@lavery.ca 819 346-4140
RICHARD A. HINSE rhinse@lavery.ca 514 877-2902

JEAN LEGAULT jlegault@lavery.ca 514 878-5561

LEA MAALOUF Imaalouf@lavery.ca 514 878-5436

PATRICE RACICOT pracicot@lavery.ca 514 878-5567

JEAN-YVES SIMARD jysimard@lavery.ca 514 877-3039
MATHIEU THIBAULT mthibault@lavery.ca 514 878-5574
NICOLAS THIBAULT-BERNIER nthibaultbernier@lavery.ca 819 346-0341
JEAN-PHILIPPE TURGEON jpturgeon@lavery.ca 514 877-2932
DOMINIQUE VALLIERES dvallieres@lavery.ca 514 877-2917
BRUNO VERDON bverdon@lavery.ca 514 877-2999

YANICK VLASAK yvlasak@lavery.ca 819 346-3720

JONATHAN WARIN  jwarin@lavery.ca 514 878-5616

SUBSCRIPTION: YOU MAY SUBSCRIBE, CANCEL YOUR SUBSCRIPTION OR
MODIFY YOUR PROFILE BY VISITING PUBLICATIONS ON OUR WEBSITE AT lavery.ca

OR BY CONTACTING VICTOR BUZATU AT 514 878-5445. » laver y.ca

Copyright 2015 » LAVERY, DE BILLY, L.L.P » LAWYERS

The content of this text provides our clients with
general comments on recent legal developments.

The text is not a legal opinion. Readers should not act solely
on the basis of the information contained herein.

MONTREAL QUEBEC CITY SHERBROOKE TROIS-RIVIERES OTTAWA



