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The judicial review of a decision rendered by the
Court of Quebec in civil matters: an unusual remedy,
although possible in some circumstances

I FRANCOIS BELANGER and CHARLOTTE FORTIN of a decision of the Court of Québec rendered in a civil matter and
reviewed the decision despite the existence of a right to appeal upon

The superintending and reforming power of the Superior Court of leave to the Québec Court of Appeal.

Queébec over the decisions of the Court of Québec is indisputable. It is
furthermore confirmed by article 34 of the Code of Civil Procedure’,
which grants to the Superior Court powers to judicially review decisions
made by the Québec courts, with the exception of the Court of Appeal.
However, an appeal to the Court of Appeal is the means generally used
to challenge a decision of the Court of Québec. There is an exception to
this principle in administrative matters, whereby the Court of Québec
sits on appeal of decisions made by an administrative body or tribunal.
In such circumstances, the decisions rendered by the Court of Québec
are often final and cannot be appealed, thereby excluding the jurisdiction
of the Court of Appeal. The only possible remedy then is to apply to the
Superior Court for judicial review.

The facts of the Cété c. Cour du Québec case were rather unusual: there
were obvious incansistencies between the reasons and the operative
part of the judgment at first instance. Although the Court of Appeal
would certainly have had the necessary jurisdiction to correct the
situation, however subject to granting leave to appeal, Justice Godbout
concluded that the situation constituted an exception to the principle
whereby a party must exhaust his or her remedies as stipulated in
article 529 of the Code of Civil Procedure:

[translation]

[33] That a transaction has, between the parties, the authority
of res judicata is not something which has to be recognized or
declared by the court. The law, more specifically article 2633
C.C.Q., provides for it. This is a rule of law.

The situation is different with regard to decisions rendered by the
Court of Quebec in civil matters. Indeed, in view of the right specifically
provided for in the Code of Civil Procedure to appeal judgments of the

Court of Québec that put an end to a proceeding, an appeal before

the Court of Appealis the appropriate remedy. However, practical
considerations may militate against the appeal in specific matters. For
example, where the financial stakes are of a lesser nature, the caosts
and time involved in an appeal may be disproportionate to the objective
being sought. Does that mean that no remedy remains available?

Not necessarily, as shown by the decision issued recently by the
Superior Court in the case of Cété c. Cour du Québec ¢ . In this decision,
the honourable Justice Bernard Godbout concluded that the trial judge
exceeded his jurisdiction who, while recognizing the existence of a
transaction settling the claim before him, nevertheless allowed the
plaintiff's claim without explaining or giving reasons for his decision.

Noting that the decision did not fall within a range of possible, acceptable

outcomes which could be justified when taking into consideration the
facts and law, Justice Godbout allowed the application for judicial review

[34] Article 529 (2) C.C.F specifies that "[e]xcept in the case of
lack or excess of jurisdiction, judicial review is available only if
the judgment or the decision cannot be appealed or contested.”

[emphasis added]

[35] Taking into account article 2633 C.C.Q., it would be difficult
for one to conclude that the decision ordering the plaintiffs,
including Mr. Cété, to pay to Ms. Plourde an amount of money
for services rendered does falls "within a range of possible,
acceptable outcomes which are defensible in respect of the

! Code de procédure civile, CALR, c. C-25.01.
© Coté c. Cour du Québec, 2016 QCCS 5539.
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facts and law."” In so doing, the court exceeds its jurisdiction,
thus allowing the Superior Court to intervene in the context

of an application for judicial review despite the existence of a
right to appeal upon leave to the Court of Appeal, this, without
distorting the judicial review process.

Justice Bernard Godbout exercised his discretion and allowed the
application. He set aside the conclusion of the judgment which was
criticized by the applicant, noting that the review of lawfulness of
decisions in pursuit of the rule of law is an important component of the
principle of access to justice.

Moreover, as the Québec Court of Appeal had previously indicated,
judicial review where there is a right to appeal on leave is only
possible in exceptional circumstances. Indeed, case law clearly shows
that judicial review must not be used as a de plano appeal, thereby
superseding the leave required by the legislator in article 30 of the
Code of Civil Procedure. Only the absence of jurisdiction, the violation
of the rules of natural justice or a decision contrary to reason may
justify such remedy?. As noted by the Court of Appeal, [translation] the
demonstration of such an illegality, committed by a professional judge,
will be rather rare*. Judicial review of a decision of the Court of Québec
in civil matters is therefore possible, albeit in very exceptional cases.
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3 Trudel c. Re/Max 2001 MFL inc., 2013 QCCA 1396, para 6, 7, 13 to 15; Mondesir c. Asprakis,
2010 QCCA 1780, para 13 and 14.

4 Trudel c. Re/Max 2001 MFL inc., 2013 QCCA 1396, para 15; Mondesir c. Asprakis, 2010 QCCA
1780, para 13.

January 2017

Commercial Litigation

YOU CAN CONTACT THE MEMBERS OF THE COMMERCIAL LITIGATION
GROUP WITH ANY QUESTIONS CONCERNING THIS NEWSLETTER.

FRANGOIS BELANGER
FREDERIC BELANGER
CLAUDIA BERUBE
LAURENCE BICH-CARRIERE
DOMINIC BOISVERT
FREDERICK BRETON
MYRIAM BRIXI
MARIE-HELENE CANTIN
GENEVIEVE CHAMBERLAND
MARIE COSSETTE

JULIE COUSINEAU
MARIKA COUTURE-HOULE
EUGENE CZOLIJ
AUDREY-JULIE DALLAIRE
DANIEL DES AULNIERS
CHARLOTTE FORTIN
PIER-OLIVIER FRADETTE
LEONIE GAGNE

NICOLAS GAGNON

JUSTIN GRAVEL

JULIE GRONDIN

RICHARD A. HINSE
JONATHAN LACOSTE-JOBIN
FREDERIC LAFLAMME
CLAUDE LAROSE

SARAH LECLERC

JEAN LEGAULT

GUY LEMAY

LEA MAALOUF

DESPINA MANDILARAS
MARTIN PICHETTE
BENJAMIN POIRIER
PATRICE RACICOT

LOUIS ROCHETTE

IAN ROSE

BERNARD ROY
VERONIQUE SAVOIE
JEAN-YVES SIMARD

LUC THIBAUDEAU
NICOLAS THIBAULT-BERNIER
PHILIPPE TREMBLAY
DOMINIQUE VALLIERES
BRUNO VERDON

EMIL VIDRASCU

YANICK VLASAK
JONATHAN WARIN

fbelanger@lavery.ca
fredbelanger@lavery.ca
cberube@lavery.ca
Ibichcarriere@lavery.ca
dboisvert@Ilavery.ca
fbreton@lavery.ca
mbrixi@lavery.ca
mhcantin@lavery.ca
gchamberland@lavery.ca
mcossette@lavery.ca
jcousineau@lavery.ca
mcouturehoule@lavery.ca
eczolij@lavery.ca
ajdallaire@lavery.ca
ddesaulniers@lavery.ca
cfortin@lavery.ca
pofradette@lavery.ca
Igagne@lavery.ca
ngagnon@Iavery.ca
jgravel@lavery.ca
jgrondin@lavery.ca
rhinse@lavery.ca
jlacostejobin@lavery.ca
flaflamme@lavery.ca
clarose@lavery.ca
sleclerc@lavery.ca
jlegault@lavery.ca
glemay@Iavery.ca
Imaalouf@Iavery.ca
dmandilaras@lavery.ca
mpichette@lavery.ca
bpoirier@lavery.ca
pracicot@lavery.ca
Irochette@lavery.ca
irose@lavery.ca
broy@lavery.ca
vsavoie@lavery.ca
jysimard@lavery.ca
Ithibaudeau@Ilavery.ca
nthibaultbernier@lavery.ca
ptremblay@lavery.ca
dvallieres@lavery.ca
bverdon@Iavery.ca
evidrascu@lavery.ca
yvlasak@lavery.ca

jwarin@lavery.ca

418 266-309¢2
418 266-3096
819 346-3661
514 877-2937
514 878-5493
819 346-7506
514 878-5449
819 346-1240
819 346-2562
418 266-3073
514 877-2993
819 346-0340
514 878-5529
819 346-7928
418 266-3054
418 266-3074
418 266-3058
514 878-5409
514 877-3046
819 346-2543
514 877-2957
514 877-290¢2
514 877-3042
819 373-1881

418 266-3062
418 266-3070
514 878-5561
514 877-2966
514 878-5436
514 877-3067
514 877-303¢2
514 877-2989
514 878-5567
418 266-3077
514 877-2947
418 266-3076
819 373-5497
514 877-3039
514 877-3044
819 346-0341
514 877-3005
514 877-2917
514 877-2999
514 877-3007
819 346-3720
514 878-5616

All rights reserved 2017 » LAVERY, DE BILLY, LL.R » LAWYERS

Pour recevoir notre bulletin en francais, veuillez envoyer un courriel a info@lavery.ca.

This bulletin provides our clients with general comments on recent legal developments.

MONTREAL |

QUEBEC CITY |

SHERBROOKE

The texts are not legal opinions. Readers should not act solely on the information contained herein.

TROIS-RIVIERES



