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Fire: The Lessee at Fault
Has Full Liability!

Only a few words from the Court of
Appeal settled the controversy generated
by the judgment at first instance in the
Bourdages1 case concerning the liability of
a lessee of leased premises in the event of a
fire.

According to the interpretation given to
article 1862 C.C.Q. by the Superior Court
judge, the lessee, who had actually caused
the fire, was liable only on a contractual
basis for the fire that had started in the
leased premises, and the tenant’s
contractual liability was limited solely to
the damages caused to the premises.

Delivering its judgment from the bench, the
Court of Appeal disposed of the issue in a
single paragraph as follows:

[unofficial translation] “[2] Subject to the

lessee’s liability for the acts of a person

whom it has allowed to enter the building,

and for whom it would not otherwise be

liable, article 1862 C.C.Q. does not

operate so as to limit the liability of the

lessee at fault to just the damages caused

by the fire to the leased apartment.

Consequently, under the Civil Code, the

landlord is entitled to claim reparation

from the other contracting party for the

damages caused by that fault (art. 1458

C.C.Q.)”

This decision of the Court of Appeal
therefore complements an earlier Court of
Appeal judgment rendered under the old
Code in Dubé v. Sogepar 2.

In Dubé v. Sogepar, the person responsible
for the fire was the lessee’s companion.
The lessee was not personally at fault;
however, according to the law, the lessee
must answer for the fault of his companion

on the grounds that she let that person into
the apartment. The Court of Appeal held
that article 1862 C.C.Q. imposed a liability
greater than the common law on the lessee
for the fault of another. Given the privative
nature of that liability, it must be narrowly
interpreted, and in that case restricted
solely to the damages caused to the leased
premises. In all other cases, the Court of
Appeal has stated that it was required to
apply the “common law rules of liability”
or the “general rules of liability”. The
lessee’s companion was held liable for all
damages, not just those caused to the leased
premises.

Bourdages differs from the Dubé v.
Sogepar case in that the lessee was actually
at fault. The fault occurred in the leased
premises but spread through building.

From the Court of Appeal decision, which
referred only to article 1458 C.C.Q., one
can conclude that if article 1862 C.C.Q.
imposes liability on the lessee for the fault
of a third party or a guest with respect to
the leased premises, that article nonetheless
does not affect the common law or the
general rules of liability. Thus, article 1458
C.C.Q. provides for an action in contract
against a person who defaults on its
undertakings and who is hence liable for all
damages caused to the other contracting
party.

The Court of Appeal did not rule on the
other issue before it, namely the alleged
breaches of the Building Code as the cause
of the fire having spread.

The judgment at first instance in the
Bourdages case has not generally been
followed by the courts, therefore the Court
of Appeal decision eliminates any
likelihood that Bourdages will be used as a
precedent to limit the liability of a lessee
personally at fault. This judgment should
therefore be of interest to any insurer,
regardless of whether it is the plaintiff or
defendant in legal proceedings.
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1 Compagnie d’assurance Allianz du Canada et al v. Bourdages
and anor, [2002] R.R.A. 899.

2 Dubé v. Sogepar Inc., [1990] R.J.Q. 2138.
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