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Recently, the Québec Superior Court rendered 
a decision1 that clarifies the extent of the 
discretion a court has when asked to ratify a 

hypothecary creditor’s recommendation to ap-
point an employee of its legal counsel to act as 
the officer of the court entrusted with the sale by 
judicial authority of the collateral secured in its 
favour. 

Context 
The Québec Superior Court had to render judg-
ment in five cases involving very similar facts. 
In each case, the loan granted to the debtor 
(“Debtor”) was secured by a hypothec in favour 
of the lender (“Creditor”). 

Following the Debtor’s failure to make its 
monthly loan repayments, the Creditor applied 
to the court for ratification of the process it pro-
posed for the sale by judicial authority (by 
agreement) of the collateral secured in its 
favour. As part of the process, the Creditor 
proposed that an employee of its legal counsel 
be appointed to conduct the sale by judicial 
authority. 

Justice Carole Julien first noted the extent of the 
court’s power in connection with a sale by judi-
cial authority process and referred to the follow-
ing legal provision: 
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A sale takes place by judicial authority where the court 
designates the person who will proceed with it, fixes the 
conditions and charges of the sale, indicates whether it 
may be made by agreement, a call for tenders or public 
auction and, if it considers it expedient, after enquiring as 
to the value of the property, fixes the upset price.2 

Pursuant to this article, the hypothec vests the 
Creditor with the power to exercise its right to 
proceed with a sale by judicial authority, and a 
court cannot deny it that right. However, the 
court must ensure that the Creditor complies 
with the legal conditions attached to that right 
and must rule on the conditions of the sale. For 
example, the court will determine who will pro-
ceed with the sale, the extent of that person’s 
responsibilities, his or her remuneration, the 
date of the sale, the extent to which the sale 
must be publicized, and the date at which the 
balance of sale price and the transfer duties must 
be paid, if any.3 

The Question in Dispute 
The court framed the issue in each case in the 
following terms: 

Is there a conflict of interest if the person designated by 
the Court to conduct the sale by judicial authority is the 
legal counsel (or one of its employees) of the hypothecary 
creditor? [translation]4 

Analysis 
At the outset, the court explained that the 
Creditor’s recommendation to entrust a particu-
lar individual with the sale by judicial authority 
of the hypothecated property is not binding on 
the court. The court has the power to designate 
any other person that it deems more impartial, 
independent, and competent to do so.5 

As such, the person entrusted with the sale by 
judicial authority becomes an appointed officer 
of the court. To meet the requirements of that 
role, the appointed person must be both objec-
tively and subjectively competent. While “ob-
jective competence” refers to the ability and 
competence needed to successfully conduct the 
sale by judicial authority, “subjective compe-
tence” refers to the ability to place the interests 
of each party, including those of the holder of 
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the hypothec and those of its grantor, on equal 
footing in order to prevent a situation of conflict 
of interest.6 

In that respect, the Code of Ethics of Advocates 
[CE]7 stipulates at the first paragraph of 
s. 3.06.07 that a lawyer is in a situation of con-
flict of interest where he represents conflicting 
interests. The court clarified the scope of that 
provision by explaining that the existence of a 
conflict of interest must be appreciated in light 
of a lawyer’s duty of loyalty and confidentiality 
towards his or her clients. 

When evaluating an alleged conflict of interest, 
courts must bear in mind the three criteria (or 
values) developed in MacDonald Estate v. 
Martin,8 namely—(1) the preservation of the 
demanding standards of the legal profession and 
the integrity of the judicial system, (2) every 
individual’s entitlement not to be unreasonably 
denied the right to hire the lawyer of his or her 
choice, and (3) the desirable mobility within the 
legal profession. In an attempt to preserve the 
balance between these fundamental values, eve-
ry situation must be analyzed according to 
whether a potential or apparent conflict appears 
to be, not whether an actual conflict exists.9 

The Civil Code of Québec [CCQ] stipulates that 
the person entrusted with the sale by judicial 
authority acts as the legal mandatary of the 
owner of the property sold: 

The person entrusted with the sale of the property is 
bound to observe the rules prescribed in the Code of 
Civil Procedure (chapter C-25) for the sale of the 
property of another and, in addition to inform the in-
terested parties of the steps he is taking if they re-
quire him to do so. 

The person acts in the name of the owner and is 
bound to declare his quality to the purchaser 
[emphasis added].10 

The court explained that in order to properly 
fulfill this mandate, such person must act pru-
dently and must respect the competing interests 
at stake in accordance with the rules governing 
the administration of the property of another 
(CCQ, arts. 1299–1370). In his or her role as an 

administrator, such person has an obligation of 
loyalty, prudence, and impartiality.11 

Justice Julien referred to several decisions in 
which courts agreed to allow a representative of 
the creditor to conduct a sale by judicial authori-
ty.12 However, those cases did not consider the 
issue from the standpoint of the notion of con-
flict of interest. 

According to Julien J.C.S., the issue is whether 
a real or potential risk exists in allowing an em-
ployee of the Creditor’s legal counsel to proceed 
with the sale by judicial authority and whether 
that person would favour the legal counsel’s 
economic interests over those of the Debtor, 
even though the employee would also be the 
Debtor’s legal mandatary. 

The parties involved in a sale by judicial author-
ity usually have several convergent interests. 
However, even if the creditor and the debtor 
have a mutual interest in ensuring that the hy-
pothecated property is sold at the highest possi-
ble price, it is important to remember that 
regardless of the sale price, the creditor retains 
the right to sue the debtor if there is a shortfall 
between the proceeds of sale and the amount 
stipulated in the hypothec. 

In the case at hand, the court held that the 
Creditor’s proposed appointee could not act as an 
officer of the court in the sale by judicial authori-
ty. In support of its position, the court referred to 
the principle established in ADR Capital Inc. v. 
Weinberg13 and explained the following: 

[69] As discussed above, the person designated by the 
Court is granted “a portion of the court’s authority” and 
becomes “an extension of the Court and of its authority”. 
Where that person is a lawyer, or the lawyer’s employee, 
and acts as the creditor’s representative, his or her duty 
of impartiality and neutrality could be called into question. 
Lawyers must not only avoid any situation of conflict of 
interest (CE, s. 3.06.06) but also [those] that give the ap-
pearance of such a conflict. 

[70] By acting for both the creditor and the debtor in a 
sale by judicial authority, the lawyer represents conflicting 
interests, which is in breach of the first paragraph of 
section 3.06.07 CE. Moreover, the lawyer cannot 
concomitantly represent a trustee in bankruptcy or a 
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liquidator as well as the debtor or creditor in question 
(CE, para. 3, s. 3.06.07). That prohibition would also apply 
to the conflicting role played by a lawyer acting as the 
person designated to proceed with sale by judicial author-
ity while representing the creditor or the debtor in the 
matter. The CE further prohibits a lawyer from acting as a 
bailiff or exercising judicial or quasi-judicial functions while 
acting as a lawyer in the same matter (CE, ss. 3.05.05 (a) 
and 4.01.01). 

[71] Furthermore, the lawyer must avoid “all methods 
and attitudes likely to give to his profession a profit-
seeking or commercial character” (CE, s. 3.08.03). Alt-
hough the lawyer may wish to provide full services to his 
or her client, he or she must assess the impact of doing so 
in relation to the need to maintain an appearance of jus-
tice at all times. By recommending a paralegal from his 
firm to act as the designated person in proceedings insti-
tuted for the benefit of his client, the creditor, the lawyer 
may give the impression that he is making a profit in an 
unethical manner in this case [emphasis added].14 
[Editor’s note: Translation] 

Comment 
In Soulières, the court clarifies the role of the 
person designated as the officer of the court en-
trusted with a sale by judicial authority. It as-
serts that even though a hypothecary creditor 
remains free to decide the nature of its hypothe-
cary recourse, courts should not ratify creditors’ 
proposals regarding the conditions of sale with-
out ensuring that the person appointed to con-
duct the sale is in a position to respect his or her 
duty of impartiality and independence. 

More recently, in Caisse Desjardins du Nord de 
Sherbrooke c. Jetté,15 the Québec Superior 
Court, citing Soulières, reiterated the im-
portance of preserving the integrity of the judi-
cial system. It noted that in the context of a sale 
by judicial authority, this principle allowed the 
court to permit the hypothecary creditor to make 
repairs to the immovable before it was sold and 
that the cost of said repairs would be secured by 
the hypothec existing in favour of said hypothe-
cary creditor. The goal of the judicial sales pro-
cess is to allow for the realization of the 
creditor’s security under the most favourable 
conditions that include price. The court stressed 
that although the rules pertaining to sale by 

judicial authority provide the court with a broad 
discretion, this discretion should always be ex-
ercised in such a manner as to balance the inter-
ests of the creditor with those of the debtor. 

[Editor’s note: Benjamin D. Gross and Étienne 
Guertin are members of the Financing and 
Financial Services Group of Lavery, de Billy 
LLP. Their practice focuses on drafting and 
negotiating commercial and consumer loans and 
security documents, leases, and instalment sales 
and includes real estate and securitizations. 
They work with traditional industry as well as in 
specialized financings, such as mining, aircraft, 
film, and cross-border. They also provide 
counsel in non-litigious areas of creditor rights, 
enforcement and bankruptcy, and insolvency. 
Their clients include large and small financial 
institutions, private lenders, and debtors.] 
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