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Greenwashing is a form of marketing that misrepresents a product, service or practice as having
positive environmental effects,1 thereby misleading consumers and preventing them from making an
informed purchasing decision.2

Several initiatives have been launched around the world to counter this practice. In California, a law
requires business entities to disclose information in support of environmental claims.3 In France, ads
featuring environmental claims such as “carbon-neutral” and “net zero” must include a quick
response (QR) code that links to the studies and data supporting such claims.4 Within the European
Union, a proposal for a directive was published with a view to possibly banning generic terms like
“environmentally friendly.”5 In South Korea, the Korea Fair Trade Commission proposed an
amendment to its Guidelines for Review of Environment-Related Labeling and Advertising that would
simplify the process of issuing fines to businesses engaged in greenwashing.6

The Parliament of Canada seemingly followed suit by tabling Bill C-59,7 which, if enacted, will
introduce a provision into the Competition Act8 aimed at improving the means to fight greenwashing.
Because the provision will apply to “any person,” all businesses will be subject to it, regardless of
their size or legal form.

Amendment to the Competition Act

The proposed legislative amendment would allow the Commissioner of the Competition Bureau (the
“Bureau”) to assess9 the conduct of any person promoting a product using an environmental claim
or warranty.10

Insofar as a business or person is unable to demonstrate a product’s benefits for protecting the
environment or mitigating the environmental and ecological effects of climate change, the
Commissioner of Competition will be entitled to apply to a court for an order requiring such business
or person to (i)cease promoting the product on the basis of a non-compliant environmental claim or
warranty, (ii)publish a corrective notice and (iii)pay an administrative monetary penalty11 of up to, for
a legal person, the greater of $10 million and three times the value of the benefit derived from the
deceptive conduct, or, if that amount cannot be reasonably determined, 3% of the legal person’s
annual worldwide gross revenue. The penalty for each subsequent offence could be as high as $15
million.
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A “product” within the meaning of the Competition Act may be an article (real or personal property of
every description) or a service.12

Moreover, where a false or misleading claim relates to a material aspect likely to play a role in the
process of purchasing a product or service covered by such claim, and where the claim was made
knowingly or recklessly, criminal proceedings may be instituted.13

This new provision expressly requires any person or business to base their environmental claims on
“an adequate and proper test”.14

A “test” within the meaning of this Act consists in an analysis, verification or assessment intended to
demonstrate the result or alleged effect of a product. It does not necessarily have to be a scientific
method nor do the results need to meet a test of certainty, as the courts have generally interpreted
the term “proper” to mean fit, apt, suitable or as required by the circumstances.15

Regarding misleading claims, the courts16 have clarified the nature of the criteria that must be
considered to determine whether a particular test is “adequate and proper.” Thus, an adequate and
proper test depends on the claim made as understood by the common person. The test must also
meet the following criteria:

It must be reflective of the risk or harm which the product is designed to prevent or assist in preventing.
It must be done under controlled circumstances or in conditions which exclude external variables or take account in
a measurable way for such variables.
It must be conducted on more than one independent sample wherever possible (e.g., destruction testing may be an
exception).
The results need not be measured against a test of certainty, but must be reasonable given the nature of the harm
at issue and establish that it is the product itself which causes the desired effect in a material manner.
It must be performed regardless of the size of the seller’s organization or the anticipated volume of sales.17

 

What impact will this amendment really have?

Notwithstanding the proposed legislative amendment, the Competition Act already covers false or
misleading representations with respect to green advertising.18 The current provisions already
prohibit making representations to the public that are false or misleading in a material respect.19

In recent years, several complaints of greenwashing have been filed with the Bureau on this basis,
and the Bureau has opened several investigations. The Bureau's investigations have led to
significant settlements with regard to certain companies that have made representations in
connection with their products20/21/22/23.

The most recent complaints include one against Pathways Alliance, a group of six fossil fuel
companies that ran a huge advertising campaign on the industry’s net zero targets, and another
against Lululemon. Bureau investigations have led to substantial settlements, including with Keurig
Canada, which agreed to pay a $3 million fine further to a Bureau investigation determining that the
company had deceptively advertised its single-use K-pods as recyclable, and Volkswagen, which
agreed to pay $2.1 billion for promoting certain vehicles equipped with “clean diesel engines with
reduced emissions that were cleaner than an equivalent gasoline engine sold in Canada”.

In all of these cases, the heavy burden of establishing that the business’s environmental claim was
false or misleading fell on the Bureau.

The proposed amendment to the Competition Act would change this by shifting the burden of proof
onto businesses. The onus would therefore be on them to demonstrate that their product benefits
the environment in some way or mitigates the environmental and ecological effects of climate
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change.

It appears that the proposed amendment will confirm, in a specific legislative provision, what was
already a general standard since 1999, while easing the Bureau’s burden of proof.

In addition to the Competition Act, other laws applicable in Quebec provide a general framework for
greenwashing, such as the Consumer Protection Act.24 Under this Act, no merchant, manufacturer
or advertiser may, by any means whatsoever, make false or misleading claims to a consumer, which
implicitly includes greenwashing.25

To determine whether a representation constitutes a prohibited practice, the general impression it
gives, and, as the case may be, the literal meaning of the terms used therein must be taken into
account.26 In particular, it is prohibited to falsely ascribe particular advantages to a product or
service, or to claim that a product has a particular feature or ascribe certain characteristics of
performance to it.27 Offences are subject to criminal28 and civil29 penalties.

Best practices

Regardless of whether the legislative amendment outlined here does eventually come into force,
businesses must develop and convey an image of their environmental impact that is realistic and
backed by credible data and facts.

Making sure that claims are legally compliant is not all that’s at stake. A business’s failure to do the
above is likely to seriously harm not only its reputation, but also its relationship with its stakeholders.

Thus, before claiming to be “green,” businesses must consider the following questions.

Are the real motivations behind the business’s sustainability commitments clear, legitimate and
convincing? Is sustainable development an integral part of the business strategy? Is it applied when
addressing key business issues and taking new actions? Does the company have a sustainable
development policy that is credible and based on relevant issues? Was it developed collaboratively
with and approved by its Board of Directors? Has the company set specific, clear, measurable and
achievable objectives and targets?

 

Conclusion

Parliament’s message could not be clearer: Shifting the burden of proof onto businesses means the
end of an era when products could be marketed as green in the absence of tangible evidence.
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